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DISTRICT : DHUBRI 

IN THE COURT OF THE SESSIONS JUDGE, DHUBRI 

PRESENT: - Shri T. Kalita, 
       Sessions Judge, Dhubri 
 

CRIMINAL APPEAL NO. 19 OF 2019 

(An appeal U/S. 374(3) of the Code of Criminal Procedure, 1973) 

[Against the Judgment and Order dated 29-07-2019 passed by Learned Judicial 

Magistrate First Class, Dhubri in C.R. Case No. 1671/2017, u/s 7 (a) (i) of the 

Essential Commodities Act, 1955] 

 
Sri Prosenjit Roy 
S/O- Lt. J. B. Roy, 

R/O- Ward No. 6, Loan Office Lane, 
Dhubri Town, P.O. @ P.S. Dhubri, 

District- Dhubri (Assam)                    ….Appellant/Accused  

 

-Versus- 
1) Sri Naba Kanta Deka 

Inspector, Food and Civil Supplies and 
Consumer Affairs, Top of the Office of 

the Deputy Commissioner, Dhubri, P.O. 
and District-Dhubri (Assam) 

2) The State of Assam, 

Represented by its Public Prosecutor, Dhubri     …. Respondents 

 
APPEARANCE 

For the Appellant :  Mr. Amrit Lal Bairagi, Learned Advocate 

For the State :  Mr. B. Agarwala, Learned Addl. P.P for the Prosecution 

Date of Hearing :  13-03-2020 

Judgment delivered on  :  09-06-2020 
 

 
J U D G M E N T 

 

1. This is an appeal filed by appellant namely Shri Prosenjit Roy u/s 374 (3) 

of the Code of Criminal Procedure, praying for setting aside the judgment and 

sentence passed by the Judicial Magistrate, First Class, Dhubri in connection with 

C.R. Case No. 1671/2017 whereby the learned Magistrate has convicted the 

appellant to undergo S.I. for 3 (three) months and imposed a find of Rs. 5,000/- 

(Rupees Five Thousand) and in default of the payment of fine, an imprisonment 
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for a further period of one (1) month which shall run consecutively under section 

7 (a) (i) of the Essential Commodities Act, 1955. 

 

2. The facts leading to file the appeal, may shortly, be stated that one Naba 

Kanta Deka, Inspector of Food and Civil Supplies and Consumer Affairs, Dhubri 

along with his staffs and colleagues including one Additional Deputy 

Commissioner conducted a raid in the premises of Town Hotel situated at Ward 

No. 6 of Dhubri Town in searching of illegal use of Domestic Cylinder for 

commercial purpose. Accordingly, the team found an L.P.G. Domestic Cylinder 

using in preparation of food for the customers of the hotel and the same was 

seized by the Inspector of Food and Civil Supplies and Consumer Affairs, Dhubri. 

The Manager / Owner of the Hotel identified himself to be the appellant Prosenjit 

Roy, however, could not produce any valid document for using the Domestic 

L.P.G. Cylinder for the purpose of commercial one at the time of conducting raid 

and also thereafter. Accordingly, an Offence Report was prepared against the 

owner of M/S Town Hotel, Dhubri by named Prosenjit Roy as owner for the 

violation of Sub-clause 3 of Liquefied Petroleum Gas (Regulation of Supply and 

distribution) Order 2000 as amended which is punishable under section 7 of the 

Essential Commodities Act 1955. 

 

3. The case was made over to the learned Judicial Magistrate, First Class, 

Dhubri and upon hearing the parties and after taking a full days trial, the learned 

Magistrate, however, convicted the accused / appellant to undergo S.I. for 3 

(three) months and to pay a fine of Rs. 5,000/- (Rupees five thousand) only I/D 

imprisonment for a period of one month which shall run consecutively under 

section 7 (a) (i) of Essential Commodities Act, 1955.  

 

4. Feeling aggrieved and dissatisfied with the judgment of conviction, so 

recorded by the learned Magistrate, the appellant has preferred this appeal 

assailing the order of conviction on the ground, inter-alia that:- 

(a) The learned Court below erred in Law and facts in convicting the 

appellant. 

(b) The “Offence Report” which is admitted by the PW-1 that the 

“Domestic Cylinder in running condition” was not mentioned. 

(c) The seized articles were not seen in the Court. 
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(d) The seized articles were also not marked separately to ascertain the 

exact of Cylinder that has been seized.  

(e) The evidence of PW-3, the seizure witness, is also found smoky.  

(f) The judgment passed by learned Magistrate is, however, tainted with 

non-reading and misreading and non-application of mind and 

accordingly, the appellant prays for setting aside the judgment so 

recorded by the learned Trial Magistrate by convicting him as stated 

above.  

5. I have perused the case record, judgment of Court below together with 

evidence in details. I have also heard the learned Advocates for both the parties 

both in physical Court partly and partly through video conferencing. 

 
6. The moot point to be answered as to whether the conviction and 

sentence were recorded by the learned Magistrate convicting the accused under 

the attending facts and circumstances and the case is liable to be sustained both 

in eye of law as well as in facts. 

 
7. Upon perusal of the case record together with the judgment it appears to 

me that in order to arrive at just decision of the appeal it would be very much 

pertinent for this Court to meticulously sift the evidence on record. 

  
8. The prosecution has examined altogether three witnesses out of which 

PW-1 is the Investigating Officer as well as informant of this case namely Naba 

Kanta Deka. He simply stated that he has submitted the Office Report against the 

proprietor of the Town Hotel namely Prosenjit Roy vide Ext-1. He conducted the 

raid at the Town Hotel Store at about 01:10 PM of 22-05-2017 along with his 

staff namely Biswajit Sutradhar, Inspector Mojibuddin Ahmed and in presence of 

A.D.C. Surman Ali. They found one Domestic Gas Cylinder in a running condition 

attached with domestic pressure regulator with pipe. Accordingly, he seized the 

said articles from the hotel Manager Pranjit Roy and the same was given in 

jimma to one Sriram Sha, Asstt. Manager of Ashok Gas Agency vide Ext-2 and 

Ext-3. Ext-2(1) and Ext-3(1) are his signatures. However, he stated that the Addl. 

Deputy Commissioner filed this case. He categorically admitted that he wrongly 

stated the name of the Manager as Pranjit instead of Prasenjit. Many people 

were gathered at the place of occurrence, but none of them were made as 
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witness except his colleagues and staffs. Nothing is there to show that no 

authority was given for conducting raid in Town Hotel on that day though he 

claimed that they were given direction from higher authority for conducting the 

same.  
 

9. PW-2 is one Biswajit Sutradhar, Sub-Inspector of FCS & CA, Dhubri. He 

claimed that he was present at the place of occurrence on official duty. At the 

time of raid, he found Domestic Gas Cylinder in the Ground Floor of Town Hotel 

in running condition for preparing food. They also found pressure regulator and 

pipe. Accordingly, the articles were seized by Inspector Naba Kanta Deka and it 

was given jimma to Sriram Sha, an employee of Ashok Gas Agency. However, he 

stated that the seized articles were not seen in the Court. The seized articles 

were not marked separately to show that it was seized in connection with the 

case and seized from the hotel. He also stated that he could not identify the 

seized articles if the same would show to him. Many people gathered at the place 

of occurrence.  

 

10. PW-3 is one Sriman Sha. He does not know the complainant, but he 

knows the accused Prasenjit Roy, the proprietor of the Town Hotel. According to 

him, an offence took place in the year 2017 and one Deputy Director of Supply, 

Dhubri Mr. Rahman called him to Dhubri Police Station and on being reached 

there he was given jimma of 13 nos. of L.P.G. Cylinders of 14 Kg each and 

accordingly, took jimma of the L.P.G. Cylinder and pressure regulator 

(Surakshya) with pipe on 22-05-2017 vide Ext-3. He heard that both Rahman 

and Das seized the Domestic L.P.G. Cylinders from Town Hotel, Dhubri. He 

stated that he took jimma of 13 nos. of Cylinders on that day. There was no 

marking on the seized Cylinders. The seized Cylinders are of the same colour and 

size. He cannot identify the Cylinders as to ascertain the same from where the 

same were seized. However, he stated that one seized Cylinder belonged to 

Town Hotel, three seized Cylinders belonged to Star View Hotel, and nine seized 

Cylinders belonged to Sweet Shop and now these Cylinders are in the godown of 

Ashok Gas Service, Dhubri. 

 

11. Interestingly, these portions of the evidence are recorded by the 

Magistrate under the heading of Court’s question. 
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12. Now, from having perused the existing evidences on record it appears 

that some of the disturbing features of the case which is considered very much 

fatal to the version of the prosecution. 

(i) The Inspector of Food and Civil Supplies and Consumer Affairs 

conducted the raid at the premises of Town Hotel, but he (PW-1) 

stated that he conducted raid in the premises of Town Store. Both 

Town Store and Town Hotel are not the same. He too stated in his 

evidence that the Manager of the Hotel is Pranjit. Later on, he stated 

that he wrongly mentioned the name Pranjit who should be Prosenjit. 

 

(ii) He has not stated anything in his evidence that one Cylinder was 

seized in running condition since the Offence Report is found silent 

that the Domestic Cylinder measuring 14.2 kg is either attached with 

pressure regulator (Surakshya) with pipe to the burner. Also nothing 

is there to show that the L.P.G. Cylinder was used for the purpose of 

preparing food for the hotellers. 

 

(iii) No sketch map was prepared to show that the place of seized articles 

of L.P.G. Cylinder is kitchen of the hotel.  

 

(iv) There is nothing to show that the appellant has no any valid 

document for possessing the Domestic L.P.G. for his own purpose. 

The evidence of the PW-1 is found not sufficient to hold the view that 

one Domestics L.P.G. Cylinder was found to have used in preparing 

food for the hotellers. The evidence of PW-1 is also not 

understandable as to how the Addl. Deputy Commissioner filed the 

case though Offence Report was prepared by him. 

 

(v) The evidence of PW-2 is also found smoky. He has stated that he 

found Domestic Gas Cylinder in the Ground Floor of Town Hotel which 

is kitchen in running condition for preparing food, but he has not 

stated categorically that the Gas Cylinder was attached with pressure 

regulator (Surakshya) and pipe with burner and it was used for 

preparing food for the hotellers. Admittedly, he is a Sub-Inspector of 

FCS and CA, Dhubri. It appears from the evidence of the witness that 

many persons gathered at the place of occurrence, but no 
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independent witness has been made as eye witness for seizure. The 

evidence of PW-2 is, however, found tainted with colour of 

favouritism.  

 
(vi) PW-3 is seizure witness, but his evidence is found very much 

insignificant to the present case in hand. He was given jimma for 13 

nos. of L.P.G. at Police Station. He was called by Mr. Rahman, the 

Deputy Director of Food and Civil Supplies, Dhubri, at about 

06:00/07:00 PM of 22-05-2017. Accordingly he has never been to the 

alleged place of occurrence i.e. at Town Hotel at the relevant time. He 

has not seen any Domestic L.P.G. seized in connection with this case 

from the Town Hotel. Simply he was asked to take jimma of 13 

numbers of Cylinders containing 14 kg each with pressure regulator 

and pipe. Admittedly, no burner was attached with the Gas Cylinder. 

Though he stated that one Cylinder was seized from the Town Hotel, 

but it is not his answer given voluntarily before the Court of Law. It 

was recorded by the learned Magistrate on the point of touching on 

Court question. But, interestingly, the record is found silent in the 

evidence portion as to what was the question put by the learned 

Magistrate to the witness for inferring the answer. Accordingly, 

answer given by the witness is in the form of question put into the 

mouth of the witness by the Magistrate which is not correct procedure 

of asking Court question to the witness when the witness is in the 

Witness Box. The evidence as it appears from the PW-3 clearly goes 

to show that PW-3 was never an eye witness of seizure rather he was 

coming to take jimma of 13 numbers of Cylinders. He does not know 

as to from whom the L.P.G. Cylinders were seized. Moreover, seized 

articles are of same colour and size. It cannot be segregated one from 

other to ascertain the identity of the Cylinders which were in fact 

seized from Town Hotel.  

 

13. It is submitted by the learned Counsel for the appellant that the 

management of Town Hotel was not keeping good terms with one district official, 

for which the case was falsely filed against the appellant under the coverage of 

proprietor and manager of Town Hotel. The evidences as it appears goes to 
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show that one A.D.C. Surman Ali also present at the time of raid, but he was not 

examined by the prosecution obvious reason best known to him. The evidence as 

it appears clearly give rise to a picture that the seizing of one Domestic Cylinder 

in running condition from the kitchen of Town Hotel (Town Store) is found very-

very doubtful.  

 
14. Accordingly, the prosecution is found not to have proved the case beyond 

all reasonable doubts and under such circumstances, if the judgment and 

sentence is not set aside, then it will lead to the travesty and miscarriage of 

justice which is required to be corrected by this Appellate Court. Accordingly, the 

appeal is allowed by setting aside the judgment of the learned Trial Court 

convicting the accused-appellant under section 7 (a) (i) of Essential Commodities 

Act for violation of sub-clause 3 of Liquefied Petroleum Gas (Regulation of Supply 

and distribution) Order 2000 is amended. 

 

15. Let the accused-appellant be set at liberty forthwith. 

 

16. The term of bail bond be expired after six months from today.  

 
17. Let the case record of C.R. Case No. 1671/2017 be sent along with a copy 

of judgment to the Trial Court. 

 

18. Signed, sealed and delivered in the open Court on this the 9th day of June, 

2020, at Dhubri. 

 

 
(T. Kalita) 

  Sessions Judge, Dhubri 
 Dictated & corrected by me. 

 
 

            (T. Kalita)  
   Sessions judge, Dhubri 


